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BAKER & MFEKENZIE

Overhaul of Ukraine's Anti-
Corruption Laws

On 11 June 2009, the President of Ukraine signed
into law two new statutes: the Law on the
Framework for the Prevention of and the
Counteraction to Corruption (the "Framework Anti-
Corruption Law"), and the Law on the Liability of
Legal Entities for Corruption Offenses.
Concurrently, corresponding amendments were
introduced into the Ukrainian Administrative Code,
the Ukrainian Criminal Code, and the Ukrainian
Criminal Procedure Code. All of these statutes
were published and became effective on

18 July 2009. However, they will be applied only
from 1 January 2010.

The Framework Anti-Corruption Law will completely
replace the existing Law of Ukraine "On Combatting
Corruption”, dated 5 October 2005, as amended.
The Framework Anti-Corruption Law is much more
detailed and specific than its predecessor, in that it
includes distinct provisions covering corruption in
both the public sector and the private sector It also
introduces new definitions of "corruption”,
"corruption offenses", "conflict of interest”, "illegal
benefit" and "close relatives”. Likewise, the
Companies Liability Law introduces an entirely new
concept of liability of legal entities for the criminal
corruption offenses of their officers. We will
describe the new Companie Liability Law in a
subsequent Legal Alert.

Key New provisions

Among the many new rules established by the
Framework Anti-Corruption Law, the following are
those which are most likely to directly impact a
company's business activities:

X  The employment of former
government or municipal officials is
not permitted for certain positions
within a company;

K  Government funds or property may
not be allocated to a company that
has been found guilty of acts of
corruption;

K  The provision of charitable
contributions to a government body
in any form (e.g., free or discounted
goods, services, works, etc) is
prohibited;

K Information about compensation,
donations, or gifts paid (provided)
by or to government officials or
their close relatives may not be
protected as a commercial or bank
secret and may not be afforded any
other (e.g., contractual)
confidentiality protection;

X  Any transaction concluded as the
result of a corruption offense shall
be considered to be null and void;

X Damages caused to an individual
or a legal entity as the result of the
unlawful actions of a government
body (including a law-enforcement
body) charged with combatting
corruption may be recovered from
the state budget;

X Individuals found guilty of
corruption are subject to
termination from their jobs;

X  Individuals found guilty of
corruption must be reported to a
special Unified State Registry of
Persons Who Have Committed an
Act of Corruption, even if no
criminal case was brought against
them and the sanction for such
offense was only disciplinary (e.g.,
a reprimand) or civil (e.g., a claim
for damages); and

X  Money and other property derived
as the result of corrupt actions, if
located (accumulated, acquired)
abroad, must be returned to
Ukraine (and transferred to the
state budget).

New Subijects of Liability

The list of potential subjects of liability for corruption
offenses has been significantly expanded. For the
first time, officers of legal entities financed from the
state or a municipal budget, and certain other
persons with publicly important functions, may
become subject to liability for corruption in the same
way as state (civil) servants. The following new
categories of subjects of liability for corruption have
been established:

(i) Persons who are deemed to
be equal to state servants (e.g.,
CEOs of state and municipal
companies, members of
election committees, CEOs of
NGOs partially or fully financed
from the state or a municipal
budget; assistants and
consultants of Parliamentary
Deputies and other elected
officials, whose salaries are
financed from the state or a
municipal budget; auditors,
notaries, experts, valuators,
and other persons who perform
public functions; arbiters;
foreign officials or managers of
foreign state companies; and
officers of international
organizations;

(ii) Private entrepreneurs and
persons who occupy
managerial positions in legal
entities;

(iii) Bribe-givers: persons who
occupy managerial positions in
legal entities or physical
persons, if they provide or are
involved in the provision of
illegal benefits to state servants
or any of the persons listed
above; and

(iv) Legal entities — as defined in
the relevant laws.

Prohibited Actions

In addition to the specific offenses described in the
amendments to the Administrative Code and the
Criminal Code, the Framework Anti-Corruption Law
generally prohibits the following:

X  To use the powers granted by a
particular job position for the
purpose of obtaining or soliciting an
illegal benefit and, in exchange for
that, to help other persons or legal
entities to do their business; to
receive subsidies, subventions, or
credits; to make contracts, etc.;

X  Toillegally help a person to obtain
an appointment to a position;

K  Toillegally interfere in the activities
of other state or municipal bodies
or officials;

K  Toillegally give preferences to
persons or legal entities in
connection with the issuance of
approvals, the making of decisions,
or the issuance of normative acts;

K  To engage concurrently in any
paid activity or entrepreneurship,
directly or using a "frontman",
except for after-hours academic,
scientific, or artistic activities,
medical practice, or sports judging
or instructing;

X  To be a member (including through
the use of a "frontman") of the
executive or supervisory body or
the audit committee of a company
(except when acting on behalf of
the state for the purpose of
managing state owned-shares);
and

K  To refuse to provide information, or
to provide incomplete or untrue
information, which must be
provided according to law in
response to the request of a legal
or physical person;

Gifts

For the first time, guidelines for permissible gifts
have been established. State servants and officers
of international organizations are expressly
permitted to accept (and, presumably, to keep for
themselves) personal gifts under certain

conditions. Specifically, (i) the value of the gift
should not exceed the amount of one times the
Social Tax Benefit (currently UAH302 or
approximately USD35), and (ii) the gift should be
appropriate under the circumstances in line with the
"generally accepted ideas" of hospitality. Any gifts
received during official ceremonies must be
surrendered to the employing international entity or
state body within 3 days, pursuant to a procedure to
be developed by the Cabinet of Ministers of
Ukraine.

Amendments to the Administrative Code and the
Criminal Code

A number of previously unpunishable acts have
now become crimes or administrative
misdemeanors, and are described in a new Chapter
15-B of the Administrative Code and in a new
Chapter VII-A of the Criminal Code. Also, certain
existing Articles of the Criminal Code have been
amended to make stricter sanctions for crimes
previously existing in the Criminal Code.
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